OFFICE OF THE ATTORNEY GENERAL OF‘ TEXAS
AUSTIN

GERALD €, MARN
ATTORNEY GENERAL

Honorable L. R. Thompson
- County Auditor, Tayloer County
< Abllene, Texas | /\

Dear Sir: '
Opinion No. 0=1690
Re; ¥ay school distxiete»maxe rerund to the
Stato out of their funds’ rfor the ocurrent
yeer to teke care Gf-averpayments .ree
¢olved from the State sdhocl Tupd in

previous y rsz\\B
On Novenber 14, 1 gﬁf? guested an opinion
from this department base up P guest to you from Mr.
Tom YMcGehee, County Super ategq\“}/ﬁf,ﬁaylor County, Texas,
on the following question ﬁhich ae ¥hcluded inm Mr, MoGehee's
letter to you:

"I shoy ' 4 ‘ the Auditing De-

purchased/ by he Béaks, ‘ cg being innccent
{e: H unts sent to districts
fqualization Department,

furds for \{he yoar 1938~'3¢ have all
iz dus to be made, it
ece qaril hay¥e to be deducted from the
scal yafi 39-40,. "

i

It is set out in your resquest that the oocasion for
thd ebove quas on vae brought about by the fscet that some
of the ch tricta in Tavlor County listed some ineligi-
ble childgen their application for salary aid, and after
the Svate W antq had been sent out to the dlsiriets, the
State Auditor discoversd thls fact and found that actuelly
the districts weire not aentitled to hire as many teachers

as were employed, and were not entitled to as much salary

aid as was sent, and the State Auditor had payment stopped

on some of the State warrants for that reason.,

¥ith respect to the first portion of your inquiry
a8 gquoted sbove, ws fcel that 1t would be ilmproper for us to
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answer same, &s the only partles interested In an answer

to that portion of your request are private banking institu-~
tions holding these warrants, whom we are prohibited, by
Article 4399, Revised Civil Statutes, 1925, from advising.
However, we will state that your assumption that the banks
could be innocent purchasers of these State warrants in ths
sense of en innocent purchaser of a negotiable instrument,
is incorrect. E : :

With respect to the second portion of your request,
it is the opinion .of this department that the school dis=-
tricts are not authorized to pay for sny deficlencies of
the fiscal year 1938-'39 oubt of thelr funds for the fiscal
year 1$29-140, &s it would be in violation of Articles 2749
and 2827 of the Revised Civil statutes, 1825.

The Suprene Court in Collier wvs, Feacock (1900},
54 S, V. 1027, helé that a Board of Trustees was noi suthor-
ized %o execute a teachers contract which would causo a
doficiency debt apainst the school fund of the distriet for
any particular year. The same dootrins has been sxtended
and applied not only to teachers' contracts, but to other
obligations such as the purchase of supplies, equipmznt, and
permanent improvements to the school properties.

In Templeman Coummon School Distriet ve, Boyd B..
Eead Company {T.C.A. 1937), 101 S.¥. (2d) 352, two warrants
were issued in payment for septic toiletz, said warrants -
being dated February 22, 1933, due February 22, 1934, and
April 1, 1934. These were renewal warrants and there was
no showing that the distriet had any available funds on
“band for the year for which the purciace was made. The
court in bolding that recovery tould not be had on sald war-
rants stated: .

#7hile the language used in said statute
{2749) refers specifically to & deficlency created
in the employment of teachers, it has been held
that it applies with egual force to debts incurred
in the purchase of eguipment. In thig connection,
the Court of Civil Apreals in Stephenfon vs. Union
Seuting Co., 62 S.%. 128, 129, in referring to the -
holding of the Supreme Court in Collier vs. Peascock,
supres, said:
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“*'Tt is'held that a warrant for a teacher's
salary in excess of the sum apportioned to the
district for the year cannot be made a charge
upon the funds of & subsequent year. Article 3959
{now Article 2749) was construed as a limitation
upon the powers of the trustes to contract any
debt which would cause a deficiency in the school
fund of the district, While the article applies
alone to contracts for teachers' salaries, we
think the construction placed upon it by the Sup-
rems Court applies with egqual force to the articles
controlling the purchaseé of school furniture.'"

‘ We trust that the foregolng satlisfactorily answers
your inquiry. .
_ Yours very trulj
. ATTORNEY GENERAL OF TEXAS

DI' D. Hahon

Asslstant
DDM:pbp
¢ 23, 1589
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